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The Independent Alliance ("Alliance") respectfully submits the
following Reply Comments in response to Comments filed pursuant to

the First Report & Order and Further Notice of Proposed Rulemaking

in the above-captioned proceeding, released by the Commission on
July 22, 1996 ("NPRM"). In the NPRM, the Commission has requested
comments on numerous issues regarding the proposed rules and
policies for local multipoint distribution service ("LMDS") and
fixed satellite services. The Alliance is specifically concerned
about the Commission’s consideration of any proposal that would
limit the eligibility of rural telephone companies to bid for
and/or hold 1licenses for LMDS. The adoption of a rule
incorporating any such constraint would be contrary to both

legislative directives and the public interest.
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I. INTRODUCTION

The Alliance is a group of rural telephone companies that
share a common interest in ensuring that they have the opportunity
to deploy LMDS. The Alliance urges the Commission to adhere to its
initial determination that there are no statutory or regulatory
requirements that prohibit a LEC from acquiring a LMDS license.!
Both statutory requirements and public policy objectives support
the participation by rural telephone companies in the provision of
LMDS. Accordingly, the Alliance respectfully submits that the
Commission should adopt rules which will ensure that rural
telephone companies are eligible to provide LMDS, and are provided
a right of first refusal in negotiations for partitioned spectrum
and a right to provide service in unserved areas.

IXI. CURRENT LAW AND POLICY SUPPORT THE PARTICIPATION OF RURAL
TELEPHONE COMPANIES IN AUCTIONS FOR LMDS LICENSES

The Commission determined in the Third NPRM that "there are no
statutory or regulatory restrictions that prohibit a local exchange
n2

carrier from holding an interest ina . . . LMDS licensee . . . .

The Commission’s determination is fully <consistent with

! " In the Matter of Rulemaking to Amend Parts 1, 2, 21, and
25 of the Commission’s Rules to Redesignate the 27.5-29.5 GHz
Frequency Band, to Reallocate the 29.5-30.5 GHz Frequency Band, to
Establish Rules and Policies for Local Multipoint Distribution
Service and for Fixed Satellite Services, and Suite 12 Group
Petition for Pioneer’s Preference: Third Notice of Proposed

Rulemaking and Supplemental Tentative Decision, CC Docket 92-297,
11 FCC Red. 53, 90, Y100 (released July 28, 1995) ("Third NPRM").

2 Id.



Congressional intent that the Commission’s system of competitive
bidding promote the following objectives:

1) the development and rapid deployment of new
technologies, products, and services for the benefit of

the public, including those residing in rural areas,
without administrative or judicial delays; and

2) promoting economic opportunity and competition and
ensuring that new and innovative technologies are readily
accessible to the American people by avoiding excessive

concentration of licenses and by disseminating licenses
among a wide variety of applicants, including small

businesses, rural telephone companies, and businesses

owned by members of minority groups and women.?

As the emphasized citations indicate specifically, Congress
has asserted companion goals: the rapid and comprehensive
deployment in rural areas of new and advanced services and
technologies, such as those provided by LMDS, and the dissemination
of spectrum licenses to rural telephone companies. The adoption by
the Commission of rules ensuring the eligibility of rural telephone
companies* to deploy LMDS is consistent with both the statutory
requirements and the public policy objectives contained therein.

The participation of rural telephone companies in the
deployment of LMDS is also supported by the Telecommunications Act

of 1996 ("1996 Act"),’ which recognizes the vital participation of

rural telephone companies in the provision of telecommunications

3 Id. at 101, 9132, citing the Communications Act of 1934,
as amended, 47 U.S.C. § 309(j) (3) ("Communications Act") (emphasis
added) .

4 As defined by 47 U.S.C. § 3(a) (47) (A).

5 Pub. L. No. 104-104, 110 Stat. 56 (1996).
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services to rural America, and encourages and provides for the
continued participation of rural telephone companies.®

The eligibility of rural telephone companies to deploy LMDS
will ensure that rural subscribers benefit from the full range of
broadband wireless services LMDS is poised to provide. The short-
range broadband wireless capacity of IMDS will enable rural
telephone companies in many instances to avoid the high-cost of
deploying cable or fiber to reach rural customers on the "last
mile" to provide broadband services. Rural telephone companies
have been recognized as among those "uniquely positioned to provide
this new service."’” LMDS will provide voice, data, two-way video,
teleconferencing, telemedicine, telecommuting, and global networks;
its capacity will permit the provision of broadband video-on-demand
and distance learning.! All of these are services contemplated for
inclusion in the evolving definition of universal service provided
by the 1996 Act.® As rural telephone companies are, until a state
commission designates otherwise, the sole telecommunications
carrier eligible within their service areas to receive support for
providing universal service,!” rules that would prevent rural
telephone companies from deploying LMDS would be contrary to

established public policy and would impede universal service

6 See, e.g., 47 U.S.C. §§ 214(e) (2), 251(f).
7 Comments of US West at 4.

8 NPRM at ¢q15.

® 47 U.S.C. § 254(c)(1).

10 47 U.S.C. § 214(e)(2).
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objectives. The Alliance, therefore, respectfully urges the
Commission to enact measures that support and encourage the
participation of rural telephone companies in providing LMDS.

The policy and public interest objectives promoted by the
participation of rural telephone companies in the deployment of
LMDS are grounded in two Congressional proclamations. As noted
above, the Communications Act mandates the provision of advanced
services in rural areas and the dissemination of spectrum licenses
to rural telephone companies.!! The 1996 Act recognizes that the
public interest requires special consideration for areas served by
rural telephone companies.!? Even parties opposed to the general
participation of incumbent LECs contemplate the participation of
rural telephone companies.” Accordingly, instead of considering
limitations on the eligibility of rural telephone companies, the
Commission should take action that will serve the public interest
in a manner consistent with the statutory mandates by enacting
rules that promote the participation of the rural telephone

companies in the deployment of LMDS.™

n note 3 and accompanying text.
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ee 47 U.S.C. §§ 214(e) (2), 251(f).
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ee Comments of CellularVision USA, Inc. at 14.

" In addition to permitting rural telephone companies to
participate in auctions of LMDS spectrum, the Commission should
also provide a rural telephone company with any and all bidding
preferences to which it may be entitled as a small business and/or
woman or minority owned business.
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III. THE COMMISSION SHOULD ENACT RULES THAT ENCOURAGE AND ENSURE
THE PARTICIPATION OF RURAL TELEPHONE COMPANTES

In addition to permitting rural telephone companies to
participate in auctions, the Commission should adopt policies to
foster the participation of rural telephone companies and the
provision of service in rural areas. As noted in Comments filed by
other parties, build-out requirements do not guarantee the
introduction of LMDS to rural regions.’ The adoption of rules
that will promote the participation of rural telephone companies,
therefore, is essential to ensure the introduction of LMDS to rural
areas. The BTA-basis on which auctions will be conducted results
in the licensing of vast service areas. Licensees will be capable
of meeting construction requirements by focusing on more lucrative,
densely populated areas, and ignoring rural areas. Accordingly,
the Alliance submits that both established public policy and the
comments of other parties in response to the NPRM warrant the
consideration of specific measures to foster the deployment of LMDS
in rural areas by rural telephone companies.

A. RURAL TELEPHONE COMPANIES SHOULD BE GRANTED A RIGHT OF
FIRST REFUSAL TO NEGOTIATE FOR PARTITIONED AREAS

The Alliance proposes that the Commission can promote the
deployment of LMDS in rural areas by ensuring that a request of a
rural telephone company to partition a license should be granted
unless the licensee demonstrates a commitment to provide service to

the rural area. The introduction of LMDS can be advanced further

15 Comments of National Telephone Cooperative Association at



by reserving for rural telephone companies a right of first refusal
by rural telephone companies to obtain partitioned spectrum in
their service areas. This proposal can be implemented and
administered easily by requiring the LMDS licensee that proposes to
assign a portion of the license by partitioning to verify in the
application that the 1licensee has met the "right of refusal"
obligation. The Alliance submits that the institution of an
initial right of first refusal for rural telephone companies to
partition spectrum would further the goal of the Commission to
deploy rapidly in rural areas new technologies, products, and
services.!®

In order to encourage LMDS licensees to partition licenses in
rural telephone company areas, and thereby promote rural services,
coverage provided by a rural telephone company in a rural service
area should be attributable to the original LMDS licensee’s
demonstration of compliance with the overall construction
benchmarks for the entire licensed area. To further foster
implementation of LMDS in rural areas, the Commission should ensure
that the partitioning does not result in unjust enrichment to the
partitioning 1licensee. A partitioning licensee should not be
permitted to charge the rural telephone company more than a pro
rata share of its winning bid (on a per POP basis) for the
partitioned license. It should be noted, however, that the same
price for rural POPs as urban POPs may be economically unsound and

unjust: there should be no rule that permits spectrum to be held

16 Third NPRM at 101, €132.
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economic hostage. Accordingly, the Alliance proposes that the

Commission adopt a fill-in policy for LMDS licenses.

B. EFFICIENT UTILIZATION OF THE SPECTRUM REQUIRES THE
ADOPTION OF A FILL-IN POLICY FOR_LMDS LICENSED AREAS

The Alliance submits that the Commission’s goals of deploying
IMDS in all areas of the Nation, including rural areas, will be
promoted by application to LMDS a "use or lose" fill-in policy
similar to that employed in the cellular arena. Specifically,
license renewal applications should be confined to only those areas
served. Subsequent to the original license period, gdeographic
areas that remain unserved by the initial 1licensee should be
subject to fill-in applications in a manner that is substantially
similar to the cellular license Phase 2 process.!” The Alliance
proposes that during the first year that fill-in applications would
be accepted for a specific LMDS license, only an existing rural
telephone company providing service within the proposed service
area should be eligible to apply to provide service in that rural
service area. The adoption of these provisions will promote and
encourage, in accordance with statutory mandates, the dissemination
in rural areas of advanced technologies and the participation of

rural telephone companies in the provision of those services.

IV. CONCLUSION
The Commission should ensure that rural telephone companies

are accorded the opportunity to obtain licenses for and provide

1 See 47 C.F.R. § 22.949(b).
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LMDS service. The adoption of rules proposed by the Alliance to
permit the participation of rural telephone companies in the
auctions, provide a right of first refusal, and allow fill-in
applications for LMDS service areas will ensure that the Commission
can better meet its dual objectives of promoting efficient use of
the spectrum and fostering the delivery of LMDS services throughout

the Nation.

Respectfully submitted,

THE INREPENDENT ALLIANCE
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Kraskin & Lesse
Its Attorneys

Stephen G. Kraskin
Joshua Seidemann

2120 L Street, N.W.
Suite 520

Washington, D.C. 20037
202/296-8890

August 22, 1996



CERTIFICATE OF SERVICE

I, Nicola A. Chenosky,

hereby certify that a copy of the

foregoing Reply Comments of The Independent Alliance in CC Docket
No. 92-297 was served on this 22nd day of August 1996, by first
class, U.S. mail, postage prepaid, to the following parties:

Chairman Reed Hundt *

Federal Communications Commission
1919 M Street, NW, Room 814
Washington, DC 20554

Commissioner James H. Quello *
Federal Communications Commission
1919 M Street, NW, Room 802
Washington, DC 20554

Commissioner Rachelle Chong *
Federal Communications Commission
1919 M Street, NW, Room 844
Washington, DC 20554

Commissioner Susan Ness *

Federal Communications Commission
1919 M Street, NW, Room 832
Washington, DC 20554

International Transcription Services *
Federal Communications Commission
1919 M Street, NW, Room 246
Washington, DC 20554

Curtis T. White, Managing Partner
Allied Communications Group, Inc.

4201 Connecticut Avenue, NW, Suite 402
Washington, DC 20008-1158

Edward Hayes, Jr., Esq.
Allied Communications Group, Inc.
1155 Connecticut Avenue, NW, Third Floor
Washington, DC 20036
nsel for Allied Associated Partners, LP

and GELD Information Services

* Via Hand Delivery

7/@% éf

Nicola A. Chenoskﬁ

Marilyn Mohrman-Giillis

Vice President, Policy and Legal Affairs
Lonna M. Thompson

Director, Legal Affairs

Association of America’s Public Television
Stations

1350 Connecticut Avenue, NW, Suite 200
Washington, DC 20036

Frank Michael Panek, Esq.

Ameritech Corporation

2000 West Ameritech Center Drive, Room
4H84

Hoffman Estates, IL 60196-1025

Walter H. Alford

John F. Beasely

William B. Barfield

Jim O. Llewellyn

1155 Peachtree Street, NW, Suite 1800
Atlanta, GA 30309-2641

Counsel for BellSouth Corp., BellSouth

Telecommunications, Inc. and
BellSouth Interactive Media Services

David G. Frolio

David G. Richards

1133 21st Street, NW
Washington, DC 20036

Counsel for BellSouth Corp., BellSouth

Telecommunications, Inc. and
BellSouth Interactive Media Services

James G. Pachulski

Bell Atlantic Corporation

1320 N. Courthouse Road, 8th Floor
Arlington, VA 22201



Michael R. Gardner

Charles R. Milkis

William J. Gildea, Il (CeliularVision USA)

The Law Offices of Michael R. Gardner, PC
1150 Connecticut Avenue, NW, Suite 710
Washington, DC 20036

Counsel for CellularVision Technology and

Telecommunications, LP and CellularVision
USA, Inc.

Jason Priest, Vice President, Finance
ComTech Associates, Inc.

600 E. Las Colinas Boulevard, #540
Irving, TX 75039

John Windhausen, General Counsel
Ronald J. Binz, President

Debra Berlyn, Executive Director
Competition Policy Institute

1156 15th Street, NW, Suite 310
Washington, DC 20005

John A. Davis, President
COMSTAT Communications, Inc.
5 Cherry Hill Drive

Danvers, MA 01923

Douglas G. Lockie, Executive Vice President
and Founder

Endgate Corporation

321 Soquel Way

Sunnyvale, CA 94086

John L. McDaniel, Executive Vice-President
Farmers Telephone Cooperative, Inc.

1101 East Main Street

Kingstree, SC 29556

Philip V. Otero, Vice President and General
Counsel

GE American Communications, Inc.

Four Research Way

Princeton, NJ 08540

Peter A. Rohrbach

Karis A. Hastings

Kyle D. Dixon

Hogan & Hartson LLP

555 Thirteenth Street, NW

Washington, DC 20004

Counsel for GE American Communicatjons,

Inc,

Douglas A. Gray, Manager, Wireless Systems
Microwave Communications Group
Hewlett-Packard Company

1501 Page Mill Road, 4A-F

Palo Alto, CA 94304

Don Hamada, Assistant Chief
Department of Transportation Services
City and County of Honolulu

Pacific Park Plaza

711 Kapiolani Boulevard, Suite 1200
Honolulu, Hawaii 96813

Scott B. Tollefsen, Vice President, General
Counsel & Secretary

Hughes Communications Galaxy, Inc.
1500 Hughes Way

Long Beach, CA 90810

Gary M. Epstein

John P. Janka

John G. Holland

Latham & Watkins

1001 Pennsylvania Avenue, NW, Suite 1300
Washington, DC 20004

Counsel for Hughes Communications
Galaxy, Inc,

George Soderquist, President
ICE-G, INC.

1433 East Second Avenue
Mesa, AZ 85204

Timothy E. Welch
Hill & Welch
1330 New Hampshire Avenue, NW, Suite 113
Washington, DC 20036
el for ICE-G. I /b/a Int’l

Communcations Electronics Group



Geral C. Musarra, Senior Director
Commercial Policy and Regulatory Affairs
Lockheed Martin Corp.

1725 Jefferson Davis Highway, Suite 300
Arlington, VA 22202-4127

Debra A. Smilley-Weiner

Deputy General Counsel

Lockheed Martin Astro Space Commercial
1322 Crossman Avenue, Building 580
Sunnyvale, CA 94089

Raymond G. Bender, Jr.

Thomas K. Gump

Dow, Lohnes & Albertson

1200 New Hampshire Avenue, Suite 800
Washington, DC 20036-6802

Counsel for Lockheed Martin Corporation

John L. Bass, Traffic Signal Coordinator
City of Long Beach

Department of Public Works

333 West Ocean Boulevard

Long Beach, CA 90802

Larry A. Blosser

Donald J. Elardo

MCI Telecommunications Corporation
1801 Pennsylvania Avenue, NW
Washington, DC 20006

Mobile Source Air Pollution Reduction Review
Committee

21865 East Copley Drive

Diamond Bar, CA 91765

Daniel L. Brenner

Diane B. Burstein

David L. Nicoli

1724 Massachusetts Avenue, NW
Washington, DC 20036

Counsel for the NCTA

David Cosson

L. Marie Guillory

National Telephone Cooperative Association
2626 Pennsylvania Avenue, NW
Washington, DC 20037

Mateo R. Camarillo, President
Opportunities Now Enterprises (ONE) Inc.
8303 Clairemont Mesa Blvd. #201

San Diego, CA 92111

Martin R. Schell, Director of Engineering
Pioneer Telephone Association, Inc.

120 North Baughman Street

Ulysses, KS 67880-0707

Lucy W. Eggerth

Pacific Telesis Group

2410 Camino Ramon, Suite 100
San Ramon, CA 94583

Joe D. Edge

Sue W. Bladek

Drinker, Biddle & Reath
900 Fifteenth Street, NW
Washington, DC 20005

Counsel for Puerto Rico Telephone
Company

Paula A. Jameson

Sr. Vice Pres., General Counsel & Secretary
Gregory Ferenbach

Deputy General Counsel

Public Broadcasting Service

1320 Braddock Place

Alexandria, VA 22314

Mr. Jon Schill

Rio Vision, Inc,

1800 East Highway 83, P.O. Box 1065
Weslaco, TX 78596

George Petrutsas

Paul J. Feldman

Fletcher, Heald & Hildreth, PLC
1300 North 17th Street, 11th Floor
Rosslyn, VA 22209

Counsel for Roseville Telephone Company



Caressa D. Bennet

Gregory Whiteaker

Bennet & Bennet, PLLC

1019 Nineteenth Street, NW, Suite 500
Washington, DC 20036

Counsel for Ad Hoc Rural
Telecommunications Group

William Malone

Miller, Canfield, Paddock and Stone
1225 Nineteenth Street, NW, #400
Washington, DC 20036-2420

Counsel for Sunnyvale GDI, Inc.

Allen Holden, Jr., Deputy Director
Traffic Engineering Division

City of San Diego

Executive Complex

1010 Second Avenue

San Diego, CA 92101

Robert M. Lynch

Durward D. Dupre

Paul E. Dorin

SBC Communications Inc.
One Bell Center, Suite 3520
St. Louis, Missouri 63101

Robert L. Shearing, Chairman and Executive
Officer

SkyOptics, Inc.

2450 Marilouise Way, Suite 100

San Diego, CA 92103

Robert L. Pettit
Michael K. Baker
Wiley, Rein & Fielding
1776 K Street, NW
Washington, DC 20006
ounsel for T Instruments, Inc.

Harry Felker, Mayor

Edie Snethen, Public Works Director
City of Topeka

215 E. 7th, Room 352

Topeka, KS 66603

Mary McDermott

Linda Kent

Chuck Cosson

Keith Townsend

United States Telephone Association
1401 H Street, NW, Suite 600
Washington, DC 20005

Paul J. Sinderbrand

Wilkinson, Barker, Knauer & Quinn
1735 New York Avenue, NW
Washington, DC 20006-5209

Counsel for Wireless Cable Association
International, Inc.

Coleen M. Egan Helmreich
Norm Curtright

1020 19th Street, NW, Suite 700
Washington, DC 20036
Counsel for US WEST, INC.

David ]. Mallof, President
WebCel Communications, Inc.
1800 M Street, NW, Suite 3258
Washington, DC 20036

Glenn B. Manishin

Blumenfeld & Choen

Technology Law Group

1615 M Street, NW, Suite 700

Washington, DC 20036

Counsel for WebCel Communications, Inc.




